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By: Sharon Carlton

NO.

HUMAN BIOSTAR, INC,,

. IN THE DISTRICT COURT OF
Plaintiff,

V.

HARRIS COUI\LTQY, TEXAS

&

O

ICIAL DISTRICT

CELLTEX THERAPEUTICS
CORPORATION

Defendant.
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PLAINTIFF SORIGINAL PE@ION
N

Plaintiff Human Biostar, Inc. files this Origir}%&eﬁtion against Defendant Celltex
&

Therapeutics Corporation. @
o\@
P

1. Plaintiff Human Biostar, Inc

O

principa place of businessin Sugarlan as.
D
2. Defendant Celltex apeutics Corporation (“Celltex”) is a Texas corporation

“Human Biostar”) is a Texas corporation with its

with its principal place of busi @in Harris County, Texas. Celltex may be served with process

by serving its registered a@© Grant Cook, 5701 Woodway, Suite 300, Houston, Texas 77057.
o o

é}/@ Jurisdiction and Venue

3. Tourt has personal jurisdiction over Celltex because it is a resident of and
does busi ne@@T exas.

4, Venueis proper in this Court because Celltex hasits principa place of businessin

Harris County.
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Facts

5. Human Biostar owns and operates a laboratory facility where it derives and
prepares clinical grade, isolated and expanded stem cell products from unprocessed adipose (fat)
materias, typically extracted at the direction of a plastic surgeon.

6. Human Biostar also maintains a specialized cryogenic facility @lequipment for

@
storage of the tissue samples and stem cell products. This facility is regi@i with the FDA as

suitable for storage of human tissues. 0\@9
N
7. To the knowledge and belief of Human Biostar, Celftex contracted with various

patients and physicians to have extracted adipose (fat) tis&g&@aeﬂal from patients in exchange
for afee. (G@

8. To the knowledge and belief of Huon@iostar, Celltex also contracted with the
individual patients to have the extracted adi @aﬁ tissue processed in such a way that the
adipose (fat) tissue would be transformedéo a clinical grade, isolated and expanded human
stem cell product, and that this produ;;uld include many human stem cells. In addition, the
expanded human stem cell produo@s to be stored under specialized and appropriate conditions
that would maintain the integéj@% the stem cell product and guard against any degradation.

0. Tothe kr&\@&jge and belief of Human Biostar, Celltex charged each patient afee
of at least $25,000.Q@¥@ront for al services described above prior to provision of the services.

10. N& received by Celltex from each patient were paid or shared with Human
Biostar. Q@

11.  Cdltex, lacking any expertise or competence in the performance of stem cell
processing or product production, routinely delivered patient adipose tissue materials to Human

Biostar, with the expectation and direction to Human Biostar to perform the product production
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and processing, as well as to store the finished product under appropriate conditions. Celltex
does not operate or have a suitable specialized cryogenic facility for this purpose.

12.  Through the application of extensive effort, expense, and expertise, Human
Biostar, at Celltex’s request, purified and expanded the raw patient adipose tissue that Celltex
provided into clinical grade, isolated and expanded human stem cell product& stored these

| | N g
products in Human Biostar's facility. @

13. Human Biostar billed Celltex for its reasonable and cu@ehary charges associated
with its specialized human tissue processing and storage servi C@@Ita paid Human Biostar’s
invoices for these services for atime without objection. @

14. However, Celltex now refuses to pay ov@%ne million dollars owed to Human
Biostar for the performance of these services, as wgl\@s for the ongoing storage of the processed
human tissue materials, which costs Human B@thousands of dollars per day.

15. Celltex has demanded imme@ possession of the isolated expanded human stem
cell products that Human Biostar h @‘Z’ as a new product from the raw adipose tissue, and
Celltex refuses to pay Human Bio@ s outstanding invoices for these services.

16. Human Biosta(r@@onably believes that Celltex’s demand for possession of the
human stem cell producxgegﬁ asignificant and immediate risk of damaging and contaminating
the products. . @

17.  To KHuman Biostar's knowledge, Celltex has no facility and has no immediate
access to an@cility certified by the FDA for the storage of human tissue. To the knowledge

and belief of Human Biostar, Celltex has retained Human Biostar’s former director of operations,

in contravention of his employment contract with Human Biostar, in an effort to establish such a
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facility. However, to the knowledge and belief of Human Biostar, Celltex has not to date
succeeded in establishing such afacility.

18.  Celltex also refuses to provide any detailed identifying information regarding
each patient sample necessary for Human Biostar to confirm that each patient consents to
Celltex’s transport of the perishable stem cell product without assurances t@&”the stem cell

@
products will be handled in a manner that preserves the integrity and @y of each patient

é}?

&

19. Human Biostar seeks to recover amounts due to-i f@ well as declaratory relief

human stem cell product.

regarding its legal rights and obligations regarding maint & e of the isolated and expanded

human stem cell products as further specified herein. @

First Claim for Rdief—B\@ach of Contract

20. Human Biostar provided tissu essing and storage services to Celltex based
on its agreement and understanding that Oé%ex would pay Human Biostar its reasonable and
customary charges for provision of y\ﬁ@ services. Celltex manifested its agreement to this
contractual arrangement by payi n@%§é\in invoices submitted by Human Biostar.

21.  Cdltex has br@%ﬂ its contract with Human Biostar by failing to pay more than
a million dollars of ou{@i ng invoices, thereby causing Human Biostar to sustain damages
within the jurisdicti {@g@ mits of this Court.

22. A@%&ult of Celltex’s breach of contract, Human Biostar has been required to
retain the s@es of undersigned counsel to prosecute this action and is entitled to recover its
reasonable and necessary attorneys’ fees incurred in connection with prosecuting its breach of

contract claim.
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Second Claim for Relief—Quantum Mer uit

23. Pleading strictly in the aternative, to the extent the Court determines that no
enforceable contractual relationship exists between Human Biostar and Celltex, Human Biostar
nonetheless provided Celltex valuable services and/or materials that benefited Celltex.

24.  Cdltex accepted Human Biostar's services and/or materials \@ﬁw notice and a

| | LN
reasonable belief that Human Biostar expected monetary compensatlon@ he services at its

reasonabl e and customary rates.

Third Claim for Relief—Declaratory Judga
25. A genuine, justiciable controversy exists b@s@en the parties regarding their
N
respective rights in regards to the stem cell products d / oped, processed, and maintained at
&
Human Biostar’ s facilities.

26. Human Biostar seeks a decl@/ judgment that it is entitled to maintain
possession, custody, and control of all sta&ell products presently stored at its facility unless
and until (1) Celtex makes paymegt uman Biostar of al amounts owed regarding the

N
processing and storage of the st products and (2) Celltex provides Human Biostar avalid
written consent from each p@ who provided tissue material that was processed at Human
O
Biostar that authorizes @man Biostar to release the stem cel products to Celltex,
0.7
notwithstanding thg& to the safety and integrity of the products that may result from
Cdlltex’s po yon; transportation, and storage of the products.

27. @uman Biostar seeks recovery of its reasonable and necessary attorneys fees

incurred in prosecution of its claim for declaratory judgment.

Conditions Precedent

28.  All conditions precedent have been performed or have occurred.
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Prayer

For the foregoing reasons, Human Biostar prays that Celltex be cited to appear and
answer and, on final trial, that Human Biostar have judgment against Celltex for:

1. Actua damages within thejurisdictional limit of this Court;

2. Reasonable and necessary attorneys fees and expenses; &%
3. Pre- and post-judgment interest as allowed by law; @\@@
4. Costsof suit; and . @%9

5. Such other and further relief to which Human Biostar mayot%ﬂtltled at law or in equity.
Respectfully subr&@

SMY SER KA@EAN & VESELKA, L.L.P.

©@

By: &\%s/ LeeL. Kaplan
~“LeelL. Kaplan
K State Bar No. 24003122
O Justin M. Waggoner
State Bar No. 24003122
(y~ 700 Louisiana, Suite 2300
¢ Houston, Texas 77002
713/221-2300 - telephone

% 713/221-2320 - fax
(@Q THOMPSON COBURN LLP
\Q
G
O
g&\ By: /s Denise L. Mayfield
O Denise L. Mayfield
N State Bar No. 13281550
@ Jason M. Schwent (pro hac vice to be filed)

1909 K Street, N.W., Suite 600
Washington, D.C. 20006
202/585-6900 — telephone
202/585-6969 - fax

ATTORNEYSFOR PLAINTIFF HUMAN
BIOSTAR, INC.
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